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OPINION

This is an appeal from a memorandum and order of the chancellor

affirming and adopting the Special Master's report pursuant to Rule 53 of the

Tennessee Rules of Civil Procedure. Theissueiswhether thelower court erred

in this action. Our review is de novo upon the record accompanied by a

presumption of correctness as to the findings of fact by the chancellor.
Tenn.R.App.P.13(d).
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FACTS

The facts here are best presented by a chronology as follows:

Dr. Billy Johnson performed a laproscopic cauterization on Blendora Echols.

Ms. Echols died.

Dr. Johnson executed an application for a"claims made" insurance policy with United Physicians
Insurance Risk Retention Group ("UPI"). Dr. Johnson checked "yes" in response to a question
regarding prior incidents and claims.

Dr. Johnson's mal practice insurance policy with Phydcians National Risk Retention Group ("PNI")
expired.

Effective date of UPI policy. (The retroactive effective date was 7/1/90).

Dr. Johnson received formal notice of a malpractice claim brought by Ms. Echols estate
("Claimant"). The notice was made pursuant to Virginia Code section 8.01-58 1.

A Virginia court awarded Claimant $769,329.53. PNI paid a percentage of the legal expenses and
judgment.

Elaine A. McReynolds, Commissioner of Commerce and | nsurance, filed a petition requesting the
Davidson County Chancery Court appoint her as receiver of UPI.

The court appointed Jeanne Barnes Bryant, director of Receiverships for the Insurance Division of
the Department of Commerce and Insurance ("the Receiver"), as Special Deputy Receiver for the
purpose of rehabilitating UPI.

Dr. Johnson's UPI policy expired.

Chancellor C. Allen High issued an order of liquidation against UPI.

The Receiver mailed notice to UPI's insureds informing them of the 8/25/92 incident reporting
deadline. The Receiver did not send a copy of the notice to Dr. Johnson.

Cancellation date of UPI's policies.

Incident reporting deadline.

Claimant's attorney, Thomas J. Schilling, claimed he did not learn of the UPI policy urtil March 1993
Claimant filed a proof of daim. The Receiver denied the daim.

Claimant sent a formal objectionto the Receiver'sdenial of theclaim.

Claim filing deadline established by order of liquidation.

The Receiver moved the court to dismiss the claim or affirm the Receiver'sdenial of theclaim.
Claimant filed a response to the motion to dismiss.

The Receiver filed a position statement.

The Receiver filed an amended position statement.

Claimant filed a gatement of claim.

The Receiver filed a second amended position statement wherein she alleged: 1) Dr. Johnson did not
list the Echols incident as a prior act on his application; 2) the matter was not reported during the
life of the policy nor prior to the time established to report incidents; and 3) the matter was reported
to PNI.

Special Master, Claudia C. Bonnyman ("the M aster"), filed her report. She found the incident did
not occur prior to the effective date of the policy or before the application process. However, she
concluded the policy did not cover the claim because Claimant did not report the claim to UPI or
to the Receiver until after the ex piration of the policy.

Claimant filed an objection to the report.

The Receiver filed amotion to affirm the report.

Chancellor McCoy filed a memorandum and order. T he order affirmed and adopted the M aster's
report.

Claimant filed a notice of appeal.

To reiterate, the Master concluded that the "medical incident”" did not
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occur prior to the efective date of the policy or before the application process.
In other words, the incident occurred during the period of time covered by the
UPI policy. However, the Master found that the policy did not cover thisclaim
because Claimant did not report theclaim to UPI or to the Receiver until after the
expiration of the policy. The chancellor, in analyzing the report, rejected
Claimant's argument that notice was provided when Dr. Johnson answered

question #92 on his applicaion for the UPI policy asfollows:

92. INCIDENTS,POTENTIAL CLAIMS

(A) Areyouawareof any incidentsor factswhich could provide abasisfor aclaim or suit
but which have not been acted upon or resulted in legal proceedings? x yes_ no
(B) Haveyounaotified your present insurer of any such incidentsor circumstances?
If no, for your own protection, please report any such inddent or
circumstancesto your present carrierimmediately. List any such incidents or

circumstances on the rev erse side.
X yes _ no

Claimant has gppeal ed.

The case turns on the coverage in the UPI policy and the parties
respective rights pursuant to this policy. See Black v. Aetna Ins. Co., 909
SW.2d 1, 3 (Tenn.App.1995). In the absence of fraud, overreaching, or
unconscionabil ity, we must give effect to an insurance policy if its language is
clear and itsintent certain. See Quintanav. TennesseeFarmersMut. Ins. Co.,
774 S\W.2d 630, 632 (Tenn.App.1989).

Blendora Echols died on May 22, 1992, two days dter Dr. Johnson
performed a laproscopic cauterization. Dr. Johnson must have realized at the
time that he was exposed to liability because helater conceded that his"conduct
failed to meet the standard of medical care" when he was sued by her estate.

L essthan one month after Ms. Echols' death, Dr. Johnson applied to UPI
for a claims made policy. Inthis application, he stated that he had never been
involved in amalpractice claim, suit, or incident. He also did not request prior
acts coverage, and in fact, signed a"prior acts waive" which stated:

| understand that if there are any circumstances or incidents
which are likely to result in aclaim and which are known to me
or should have been knownto me on the date of this application,
but are not disclosed herein, any such resulting claimwill not be
covered by UPI under any policy in force.



In addition, Dr. Johnson stated in his application that he was "aware" of
"incidentsor factswhich could provide abasisfor aclaim or suit but which have
not been acted upon or resulted in legal proceedings” and that hehad notified his

present insurer of these incidents or facts.

Based on thisapplication, UPI issued Dr. Johnson a policy that included
arider in paragraph XII amending the prior acts coverage. Thisrider states, in
part:

Furthermore, if thelnsured had personal knowledgeprior to
theoriginal inception date of the UPI policy as stated on the
Declar ationsPage, no cover ageshall apply; nor will it apply to
thosemedical incidents, claims, or compensable eventsthat were
previously reported to the insurance carriers that provided
coverage prior to UPI's coverage, even if coverage is denied.
This coverage only goplies if a premium has been paid and a
RETROACTIVE DATE shown which predates theinception of
the date of thispolicy. (emphasisinoriginal)

In light of these facts, it seems that the following is undisputed in the
record: (1) Dr. Johnsonwasaware of amedical incident, daim, or compensable
event when hefirst applied for coverage with UPI; (2) hereported this event to
his previousinsurance carrier; (3) hedid not seek prior acts coverage from UPI
and, infact, signed awavier explicitly waiving thiscoverage; and (4) hedid not
report the detail s of the compensable event involving Ms. Echolsto UPI. Inlight
of thesefacts, itis clear that UPI never contractedto cover any of Dr. Johnson's
prior acts, including thoseassociated with Ms. Echols death. If Dr. Johnson did
not obtain prior acts coverage from UPI, UPI can not be liable to Ms. Echols
estate.

Accordingly, the chancery court is affirmed and the case is remanded.

The costs are taxed against the appellant, the estate of Blendora Echoals.

WALTERW.BUSSART, SPECIAL JUDGE
CONCUR:




HENRY F. TODD, PRESIDING JUDGE, M.S.

CONCURRING IN SEPARATE OPINION
WILLIAM C. KOCH, Jr., JUDGE



